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WHAT IS UNLAWFUL COMPETITION?
The term “unlawful competition” refers to those rules, primarily of a common law origin, that govern the competitive process between traders. It is generally accepted that liability on the basis of unlawful competition is delictual in nature and that protection is based on the lex Aquilia. At stake is a trader’s right to goodwill or “reg op werfkrag”. Competition is unlawful if this right is impinged on. In delineating the right to goodwill, our courts have relied on the concept of fairness and honesty. Another norm is the boni mores, which also underlines the delictual nature of the remedy obtainable in cases of unlawful competition (see Schultz v Butt 1986 3 SA 667 (A)). Some writers have proposed a further guideline, being the competition principle, which is to the effect that the competitor who provides the best performance should prevail in the competitive process (Neethling Van Heerden and Neethling Unlawful Competition (2008) 129).
The most common form of unlawful competition is passing off. This concept refers to the situation where a trader creates the impression that his products are somehow associated with those of another trader. This form of unlawful competition will be discussed in the next contribution in this series. There are also other types of unlawful competition that deserve attention and which are discussed below (see Neethling 213 et seq for a comprehensive discussion).
The first and controversial basis for protection against unlawful competition relates to the situation where a competitor’s product or performance is misappropriated. This doctrine is often linked to the American decision in International News Service v Associated Press 1918 248 US 215. Here, the one party disseminated news gathered by another party. It was held to amount to unfair competition. In South Africa, this ground has featured mostly in cases when the physical product has been copied. For instance, in the leading decision of Schultz v Butt, the one party reproduced the hull of the boat of another party. From our earlier discussion of design law, it appeared that protection by way of a registered design is the apposite manner in which to protect the shape of an article. In given instances, copyright protection for the shape or outward appearance of an item may also (automatically) be possible. Yet another ground for the protection of the shape of an article could be trade mark law (bearing in mind that such a shape must be capable of indicating the origin of the article, apart from a word as the “handle” for the article concerned – see Die Bergkelder Beperk v Vredendal Koöp Wynmakery 2006 (4) SA 275 (SCA)). The question that inevitably arises is whether it is correct to consider that common law protection for the shape of an article should be available over and above these mechanisms. 
In the course of coming to its decision in the Schultz case, the then Appellate Division stated (183 683C-684A, own emphasis in bold) the following:

In my view the principles enunciated in the International News Service case…are generally in accordance with the broad equitable approach adopted by South African Courts in unfair competition cases. The question then is, what is the result of the application of these principles to Schultz’ conduct?...There can be no doubt that the community would condemn as unfair and unjust Schultz’ conduct in using one of Butt's hulls (which were evolved over a long period, with considerable expenditure of time, labour and money) to form a mould with which to make boats in competition with Butt... In South Africa the Legislature has not limited the protection of the law in cases of copying to those who enjoy rights of intellectual property under statutes. The fact that in a particular case there is no protection by way of patent, copyright or registered design, does not license a trader to carry on his business in unfair competition with his rivals. In my view there is not in the present case any sufficient countervailing public interest to displace one's initial response to Schultz’ methods of competition.
This decision, and the later ruling in Premier Hangers CC v Polyoak (Pty) Ltd 1997 1 SA 416 (A), where a potentially restrictive approach was followed, was distinguished by the court in Aruba Construction (Pty) Ltd v Aruba Holdings (Pty) Ltd 2003 2 SA 155 (C). It was held that relief could still be available on the ground of normal delictual principles. In granting relief, the court stated (171I-172C, own emphasis in bold) the following:

I agree with Mr Seale that the Premier Hangers case (and the Schultz v Butt case…) constitute authority for the proposition that, in the absence of statutory protection, copying by a person of a competitor's product does not per se constitute actionable unlawful competition in South African law. It is not, however, necessary for purposes of the present case, to decide whether or not the Premier Hangers case is also authority for the wider proposition that, in a situation where there is no statutory protection, copying by a competitor is automatically to be regarded as legitimate. In my view, the judgment…in the Premier Hangers case does not alter the approach to be followed where a South African Court is called upon to deal with conduct which does not fall under one of the clearly recognised, existing categories of unlawful competition, viz that regard must be had to the boni mores criterion and the general sense of justice of the community in order to judge the fairness and honesty of the conduct complained of (see Schultz v Butt…and that, ‘while fairness and honesty are relevant criteria in deciding whether competition is unfair, they are not the only criteria…questions of public policy may be important in a particular case, for example the importance of a free market and of competition in our economic system.’
A second instance of protection by the law of unlawful competition takes place in the case of trade secrets. How valuable can a trade secret be? In this regard, Knobel (in The Right to the Trade Secret 1996 LLD thesis Unisa 1-2) makes the following interesting statement: 

The lengths to which individual enterprises will go to protect their particular trade secrets give an idea of the perceived value of trade secrets in the commercial world. A good example is the measures taken by the Coca-Cola company to protect the complete formula of Coca-Cola. This formula has been described in an American court as one of the best-kept trade secrets in the world [Coca-Cola Bottling Co v Coca-Cola Co 107 FRD 288 (1985) 289]. Most of the ingredients of Coca-Cola are common knowledge, but the ingredient which gives it its distinctive taste is a secret combination of flavouring oils and other ingredients, known as ‘Merchandise 7X’. The formula for Merchandise 7X has been tightly guarded since Coca-Cola was first invented. It is known to only two persons in the company at any one time. Only these two persons may oversee the actual preparation of Merchandise 7X. Their identity is never disclosed to outsiders, and they are not allowed to fly on the same aeroplane at the same time. The written version of the formula of Merchandise 7X is kept in a security vault in a bank in Atlanta, and this vault can only be opened by a resolution of the company's board of directors. The company decided not to produce Coca-Cola in India, a potential market of 550 million persons, because the Indian government required disclosure of the secret formula as precondition of doing business there.

In the process of protecting a party’s right to a trade secret, the courts have required the following: first, that the information must be capable of application in commerce. Second, the information must in fact be secret or confidential. In other words, there must be limited awareness of the information (Townsend Productions (Pty) Ltd v Leech 2001 4 SA 33 (C)). Third, the information must have business value to the claimed proprietor. Examples of materials that have been found to be trade secrets include information on a technical process, customer lists, customer connections, business conversations, credit records, price lists and tender prices (see Van Heerden and Neethling 217). The protection of credit records as trade secrets occurred in the well-known decision in Dun and Bradstreet (Pty) Ltd v SA Merchants Combined Credit Bureau (Cape) (Pty) Ltd 1968 1 SA 209 (C). This decision held that the unauthorised use of confidential information amounts to unlawful competition.

Another ground for relief is when disparaging comments are made regarding a business. The position in our law still seems to be that which is set out in the decision in Post Newspapers (Pty) Ltd v World Printing and Publishing Co Ltd 1970 1 SA 454 (T). This is namely that comparisons between products are in order, but not disparagement, when it is untrue. Unlawful competition can also take place when there is interference with contractual relationships (see Van Heerden and Neethling 245). Another ground of unlawful competition is competition in conflict with a statutory provision. The leading decision here is that in Patz v Greene 1907 TS 427. The approach adopted here was that when an activity is prohibited in the interest of a specific trader, he/she would be presumed to have been damnified. On the other hand, when the prohibition is (merely) in the public interest, the trader would have to present proof of damage (p. 433). Insofar as the boycotting of a business is concerned, it must be pointed out that the general freedom of a party to do business with another party is not affected. This appears from decisions such as that in Times Media Ltd v SABC 1990 4 SA 604 (W). Here, the SABC was, in effect, allowed to decide whether or not it wishes to accept an advertisement (which related to M-Net, one of its competitors). From this primary boycott the secondary boycott must be distinguished, which would occur when there is an organised effort to convince other parties not to do business with a competitor (see Neethling 288). A related ground of unlawful competition is when physical or psychological pressure is exerted on a rival’s customers or employees. An example of this ground of action is constituted by the decision in Ebrahim v Twala 1951 2 SA 490 (W). In this case, there was a conflict between two competing groups of taxi drivers. The one party, inter alia, assaulted one of the drivers of its rival. An interdict was granted on the basis of an unlawful interference with the applicant’s business.   
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